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No 2020 RMDs
The CARES Act provided that
required minimum distributions
(RMDs) from IRAs and qualified
retirement plans would not be
required in 2020. The IRS filled in
some important details in Notice
2020-51. That is the first topic for
this issue of Trusted Insights.
Do you own Bitcoin, or some other
cryptocurrency? Do your clients? If
they don’t yet, there is a pretty good
chance that they will in the future.
Here we discuss some of the estate
planning issues that are presented
by this novel new asset class that
acts like money, but it isn’t actually
money according to the IRS.
Webster Bank has been steadfast
in supporting a return to economic
growth in Connecticut during this
pandemic, and our resolve will not
waver in the future. We remain an
available resource for you and your
clients, within the guidelines set out
by Governor Lamont.

Timothy H. Throckmorton, JD, LL.M.
Director of Fiduciary Services
Eileen Cahill, SVP
Director of Financial Planning

IRS sets a new date for RMD reversal
The CARES Act suspended required minimum distributions from IRAs and
qualified retirement plans for 2020, a move similar to the suspension of
RMDs in 2009. When the Act was passed, the stock market was well off its
level at the beginning of the year, and so the concern was that retirement
accounts could be unnecessarily depleted if a large RMD had to be made from
a shrunken account. That worry has abated with the recovery in many stock
prices, but the suspension of the rule remains.
As originally enacted, the rule also allowed for those who had received an
RMD before the enactment of CARES to return that RMD without tax penalty.
Commentators noticed that not all taxpayers could take advantage of this
strategy. First, rollovers are normally required to be made within 60 days, so
anyone who received an RMD in January, for example, would be excluded.
Second, there is a long-standing rule that taxpayers may only have one IRA
rollover in any 12-month period. Thus, someone who had simply changed
financial providers in late 2019 could be excluded from the tax relief.
In Notice 2020-51, the IRS took a very pro-taxpayer position on these issues.
The 60-day limit was waived, so that any RMD that happened in calendar year
2020 could be returned, provided the return happens by the later of August
31, 2020 (an extension from the earlier July 15 deadline), or 60 days after the
distribution.
What’s more, the return of the RMD will be considered a repayment, rather
than a rollover, and so the once-per-12-months rule won’t apply.
This means that someone who had arranged for periodic payments to meet
the RMD rules may return all of those payments to an IRA without tax penalty.
Of course, a retiree who needs those payments to meet retirement expenses
may simply keep them and pay the normal taxes on them. The best move
for tax purposes isn’t always the best for financial and retirement planning
purposes.
1
———

TRUSTED Insights
Estate planning for cryptocurrency
The use of cryptocurrency is increasing at a rapid pace.
As of February 2020 there were approximately 18 million
Bitcoins in circulation. Although only a few cryptocurrencies
in addition to Bitcoin are well-known outside the cryptocurrency community (e.g., XRP, Ethereum, EOS, and Stellar),
over 2,300 different virtual currencies are actively traded.
These other cryptocurrencies are sometimes referred to as
altcoins, meaning that they are an alternative to Bitcoin.

Additional
considerations
apply for
states which
impose
an income
tax and, if the
cryptocurrency is
considered tangible, taxes
on the sale of tangible personal
property.

Digital currencies have value, and so legally they must be
reported in the valuation of an estate. In 2014, the IRS
indicated that cryptocurrency is “property” rather than
currency [IRS Notice 2014-21]. Accordingly, cryptocurrency
is subject to capital gains tax rules. The fair market value
of cryptocurrency is to be calculated “by converting the
virtual currency into U.S. dollars . . . at the exchange rate,
in a reasonable manner that is consistently applied.” There
are sources that keep historical records of the value of a
cryptocurrency as of a certain date, such as Poloniex.com
and Coinmarketcap.com. These resources enable users to
access cryptocurrency records much like they can access
historical records of stock. A fiduciary should be aware of
these basis rules, as there are situations where it could
be more advantageous to purchase with cash or with
cryptocurrency depending on its impact on the taxpayer’s
basis.

Planning pointers
As time marches by, an increasing number of your clients
will own cryptocurrency. Only with proper planning,
however, will the value of this property be available to the
client’s successors in interest. Here are some steps an
estate planner should consider.
Early in the estate planning process via client intake forms,
questionnaires, or interview questions, ascertain whether
your client owns (or plans to acquire) cryptocurrency.
A cryptocurrency-owning client needs to keep detailed
records of the date of each virtual currency purchase and
the amount so that capital gains income tax planning
can be effectively accomplished, such as (1) selling and
paying the tax (or taking a loss) now, (2) gifting with a
carryover basis, or (3) allowing it to pass at death to give the
beneficiary a stepped-up basis.

Further, there is the potential for scenarios beneficial to the
decedent’s beneficiaries to arise because of this distinction
by the IRS. Because the property is not treated like a fiat
currency, “certain planning techniques can maximize the
‘step-up’ in tax basis that occurs at death for certain assets.
This planning may later reduce the inheriting owner’s tax
burden significantly if, for example, the inheriting owner
were to sell assets after the death of the original owner”
[Geoffrey S. Kunkler, Preparing for the New Frontier in Trusts
& Estates: Blockchain and Cryptocurrency, Incorporating
Cryptocurrencies into Estate Planning, 29 Ohio Prob. L. J. 5
(2018)]. The basis of a unit of cryptocurrency for a person
acquiring it from a deceased owner will be the fair market
value as of the date of the owner’s death.

If the client owns cryptocurrency stored in a software wallet
not connected to an exchange, it is essential to make
arrangements to protect and then transfer the private key
or seed phrase to the person whom the client wishes to
own the virtual currency after the client’s death. Storing
the key or phrase in a safe deposit box is a frequently used
technique. If the client owns cryptocurrency stored on an
exchange, then protection, storage, and transfer of the
user name, password, and security question information

Investment, trust, credit and banking services are offered by Webster Private Bank, a division of Webster Bank, N.A.
Investment products offered by Webster Private Bank are not FDIC or government insured; are not guaranteed by Webster Bank; may involve investment risks, including loss of principal amount invested; and are not
deposits or other obligations of Webster Bank.
Webster Private Bank is not in the business of providing tax or legal advice. Consult with your independent attorney, tax consultant or other professional advisor for final recommendations and before changing or
implementing any financial, tax or estate planning advice.
The Webster symbol is a registered trademark in the U.S. Webster Bank, N.A. Member FDIC. Equal Housing Lender ©2020 Webster Financial Corporation. All rights reserved.

2
———

cryptocurrency . . . continued

ATTEMPTED DECANTING GOES BADLY

is needed. In addition, some exchanges use two-factor
authentication. For example, after entering the user
name and password on the exchange’s website login page, the exchange sends a numerical code to the
owner’s cell phone which the user must then enter
to access the owner’s account. If this is the case,
the cell phone itself and how to access it must also
be protected.

Marian Jackson had a living trust drafted in 1996, had
the trust restated in January 2015, and amended the
trust twice more before her death. During her life,
Jackson was the trustee of her trust. After her death,
the lawyer who drafted the trust took over as trustee,
and that lawyer’s partner became the trust protector.
The primary beneficiary of the trust was Gerald Gowdy.
At Gowdy’s death part of the trust assets would pass to
Jackson’s children, and Gowdy was allowed to exercise a
power of appointment in favor of his own heirs for
the balance.

If the client owns cryptocurrency stored on a hardware
wallet (flash drive), arrangements to reveal to the intended
beneficiary both the drive’s location and the keys, phrases,
or codes needed to access it must be made. As with
software wallets, keeping the device and phrase in a safe
deposit box is often an effective protection method.

The trust included two important features. First, it
provided that any successor trustee must have capital
of $100 million, or an insurance policy with those
policy limits, or have $100 million under management.
Second, there was an in terrorem clause. Anyone who
brought a lawsuit to change the terms of the trust
would lose his or her interest in the trust entirely.

The estate planner needs to ascertain whether the client
wishes to make a specific gift of any cryptocurrency upon
death (either to a person or to a trust) or whether it is
merely to become part of the decedent’s general estate.
If a specific gift is intended, the gift provision needs to be
carefully drafted to transfer the cryptocurrency but not
contain the private key, seed phrase, password, or other
access information. Instead, the will should describe how
the beneficiary (or trustee, if the transfer is to a trust) may
obtain this information, such as on a flash drive, in a safe
deposit box, or from a trusted individual.

A year after Jackson died, Gowdy became dissatisfied
with the trustee’s handling of the trust. He felt the
trustee’s fees were too high, that paying both the
trustee and the trust protector amounted to double
billing, and that there had been a conflict of interest
in the trust drafting. Gowdy was also upset that the
trustee refused a distribution request. He asked the
trustee to resign, but the trustee did not.

After a person has died, search diligently for the existence
of digital currency. If the decedent used an exchange to
purchase the cryptocurrency, the exchange account will
typically be linked to a bank account or credit card, so the
decedent’s bank records or emails may provide a clue that
the account exists. Signs of cryptocurrency can also be
spotted on the decedent’s phone, tablet, or computer if a
mobile wallet or offline wallet was used. Another, albeit
much rarer sign, would be a room filled with high-end
computers, which could indicate the decedent was a miner.
If cryptocurrency is located, the executor or administrator
will need to deal with it appropriately. The property is just
like any other estate asset. It needs to be preserved as
much as possible if it is subject to a specific bequest
in the decedent’s will. If it is not, the personal
representative will need to decide whether to retain the
cryptocurrency or liquidate it for United States currency.
As discussed above, this will require the executor or
administrator to act as a reasonably prudent investor.

Gowdy then filed a lawsuit to have the trustee removed,
and he asked that the trust be decanted into a new
trust “to repair drafting errors.” Significantly, the
new trust omitted the qualifications for successor
trusteeship, because Gowdy had been unable to find a
successor who met the qualifications.
Unfortunately Gowdy failed to document his damages,
if any, and so he lost on the merits. However, even the
failed attempt to decant into a trust with materially
different provisions did serve to trigger the in terrorem
clause, and so Gowdy lost his entire trust interest
[Gowdy v. Cook, 455 p.3d 1201].
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Briefly noted

Early death results in
tax on fixed GRAT
On February 1, 1998, Patricia Yoder
created a Grantor-Retained Annuity
Trust, keeping for herself a fixed
annuity for 15 years. The annuity was
set at 12.5% of the trust’s initial value.
The trust was funded with investment
real estate, and the annuity came to
$302,259 per year. Although the value
of the trust’s income varied from year
to year, the annuity payments to

Patricia did not change, and they were
timely paid.
Patricia died November 2, 2012, three
months shy of the expiration of the
GRAT’s term. Her estate tax return
reported a total taxable value of $36.8
million, including the value of the
GRAT. Some $11.1 million in estate taxes
were paid. Someone then had second
thoughts, and believed that including
the GRAT in the taxable estate was a
mistake. A refund of $3.8 million was
sought, and when the IRS did
not respond, the matter went to
District Court.

The estate argued that a fixed annuity
is not a “right to income” within
the meaning of IRC §2036(a)(1). It is
the right to receive payments from
transferred property, regardless of
the income earned by the property.
The Court acknowledged that there is
no case directly on point, but using a
substance-over-form reasoning held
that IRC §2036(a)(1) does apply in this
situation. With that much money at
stake, an appeal was filed with the
Ninth Circuit Court of Appeals. That
Court now affirms the District Court
decision [Badgley, Judith v. United
States; No. 18-16053].

To learn more, visit WebsterBank.com/privatebank or email pbinfo@websterbank.com.
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